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P

eople are aware of the importance of making a Will, but often the need for a Power of Attorney is not so well recognised.  

It is always wise to plan ahead, and be prepared in case you may become unable to look after your financial matters due to accident, illness or just old age.  Alternatively, you may decide to go on a trip overseas, and need someone to handle your financial affairs whilst you are away.

Just as a person without a carefully considered Will may be leaving problems for those left behind, so may the failure to appoint an attorney under an “enduring power of attorney” result in difficulties for your family, if you should suffer loss of capacity through unsoundness of mind,  or need assistance due to physical disabilities.

For instance, there may be a situation where a husband and wife jointly own their home and one becomes mentally disabled through illness or injury.  If there is no enduring power of attorney, a spouse cannot arrange for the sale, lease or mortgage of the other’s share of their home without first having to go through the process of seeking to become formally appointed by the relevant tribunal, court or other entity applicable under the law at the time, to manage the financial affairs and assets of his or her spouse.

Except in the case of a bank account or other asset operable by either partner acting alone, the same goes for other jointly-held or individually-owned property and shares, debentures, plant, equipment, livestock, and other assets.

A Will operates only from the date the Willmaker dies, but if there is a period before death during which he or she is unable to attend to financial and other related affairs, an enduring power of attorney provides a means by which someone can have power to attend to those matters.  

(The Power of Attorney cannot, however, extend to “lifestyle or medical” decisions.  For those decisions, you would need to have an “Enduring Guardian” appointed - under a separate document.  If you require further information on this – please contact us.)

Put simply, the primary purpose of a power of attorney is to give to the person whom you appoint as your attorney, the power to act for you and to sign certain things in your place.

A power of attorney is set out in a document.  It may be broad and general in its terms, or may be made subject to conditions or limitations specified in the document.

Powers of Attorney have now become considerably more complex than they once were.  The Powers of Attorney Act 2003 came into force on 16th February 2004.  All powers of attorney made after that date must be made in accordance with the new Act.   (Valid Powers of Attorney made before that date are still acceptable in their existing form).
Under the 2003 Act, if you appoint more than one attorney, and state that they can only act “jointly” – then, if one of them becomes unable to act, the WHOLE Power of Attorney is terminated (unless a Review Tribunal rules otherwise).  Therefore, you should give consideration to allowing your attorneys to act “jointly or severally”.  

There is NO provision in the new form for an “alternative” attorney to be appointed.  If, for instance, you wish your children to act for you if your spouse cannot, - you may need to either appoint them all together, OR have 2 separate Powers of Attorney, with the second one to the children conditional upon your spouse being unable to act under the first document.
A Power of Attorney has several “choices” you will need to make:  

(a) It can be made “enduring” – (that is, it will continue to operate if you suffer loss of capacity of mind), - or not enduring.  The “enduring” option is advisable, as it would otherwise defeat one of the prime purposes of having a power of attorney.  In order for this option to be effective, the document must have a special certificate by your solicitor or other legally qualified person, stating that the document was explained to you, and you appeared to understand the effect of it.

(b) You may choose WHEN you want the power to commence to operate.

(c) You may also choose whether you wish your attorney to be able to take any benefit for himself or herself, or give other gifts on your behalf, - or whether you wish the power to only be used for YOUR benefit.  (Unless you have a special reason why you would like your attorney or others to take a benefit – such as in the case of a husband and wife, - then it is possibly best to specify that it can only be used for your own personal benefit.)

(d) You may include special conditions and limitations in the power, if you wish.

Obviously, you should choose your attorney carefully.  You must satisfy yourself that any person you choose is honest, responsible, competent and trustworthy. If you lose capacity, the attorney(s) you choose will be responsible for your assets and finances.

Under the 2003 Act, your attorney(s) must now sign acceptance of his/her/their appointment as your attorney, if the power is an “enduring” power.  Your attorney/s can sign at the same time as you, or at a later date.

A power of attorney can be used in some instances without having been registered with the relevant Government body.  However, registration would be required before your attorney could deal with transactions relating to land, and certain other types of transactions.  (Registration can be attended to, if needed, at a later time.)
You may choose to sign a power of attorney, and then have it held by your Solicitor as a “Dormant” power of attorney, - meaning that you give special instructions to your solicitor that the document is NOT to be released to your attorney/s UNLESS:

(a) You authorise the release in writing; OR
(b) Your doctor confirms in writing that you are no longer able to handle your own affairs.

In this way, you ensure that you have signed a power of attorney whilst still mentally capable, but have also instructed that it is not to be released nor operated upon without your permission, unless you become incapable.  This clause must, of course, be compatible with the choices you have made within your power of attorney document.
There have been a number of changes under the 2003 Act.  One especially worth noting is that, if you have given any “specific” gifts under your Will, and the attorney sells or otherwise deals with those specific assets, the beneficiary who would have been entitled to that specific gift may have a continuing entitlement under your Will to the value of the asset disposed of by the attorney.  Therefore, if it becomes necessary for your attorney to dispose of any assets if you lose capacity (for example, to pay medical or care expenses for you), the attorney may need to be provided (at that time) with details of any specific gifts in your Will, to take those details into consideration and avoid, where possible, disposing of those specific gifts.  In such an instance, certain details in your Will may need to be provided to your Attorney during your lifetime, which would normally breach privacy and confidentiality laws, unless you have given your consent.  

Therefore, to enable your attorney to act within the bounds of the law, it would be advisable for you to sign, at the time of signing your power of attorney, the relevant consents to allow your attorney to seek medical advice as to your capacity, and legal advice as to any specific gifts contained in your Will, IF either of these requirements become necessary in the future for the attorney’s proper operation of the power.

REVOCATION OF THE POWER OF ATTORNEY:

You can revoke a power of attorney at any time whilst you have the capacity to do so, and must give written Notice of Revocation to your attorney.  If the power has been registered, you must register your Revocation.  You should keep proof of service on the Attorney by whatever recognized form of service is applicable at the time.

You will find that our fees for an enduring power of attorney are reasonable, given the numerous complexities associated with the Powers of Attorney Act 2003.  It is a small cost to pay for the peace of mind it will give you, and for the assurance that you will have someone of your choice able to step in and handle your affairs if you are no longer able to do so.  An important point to remember is that it must be signed whilst you are still mentally capable.

A general, enduring power of attorney is a most useful instrument and, for most people, complements their Wills.  Please contact us if you wish to discuss this.

This general information sheet has been prepared so that it is as accurate and relevant as possible.  However, it is important that you personally obtain professional advice in relation to your own particular circumstances before making decisions.
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